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THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL, MUMBAI

ORIGINAL APPLICATION NO.927 OF 2014

DISTRICT : MUMBAI

Prof. Ashok N. Kotangle,
Residence : 3 & 4, Kurban House,
1 Floor, 4" Marine Street,

Dhobi Talao, Mumbai 400 002.
VERSUS

i State of Maharashtra,
Through the Principal Secretary,
Ministry of Higher and Technical Education,

Office at Mantralaya, Mumbai 400 032.

2. The Principal,
Sydenham College of Commerce & Economics,

B-Road, Churchgate, Mumbai 400 020.

3. Director,
Higher and Technical Education,

Government of Maharashtra, Pune.

4. Mr. Sagar Kotakar,
Sydenham College of Commerce and Economics,

B — Road, Churchgate, Mumbai 400 020.

5. Maharashtra Public Service Commission,
MTNL Bldg., Opp. Cooperage football Ground,
Mumbai 400 002.

...APPLICANT

....RESPONDENTS
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Shri L.C. Chogle learned Counsel with Shri A.D. Nagarjun, learned Counsel for the
Applicant.

Shri K.B. Bhise, learned Presenting Officer for the Respondents.

CORAM : JUSTICE SHRI A.H. JOSHI, CHAIRMAN
SHRI RAJIV AGARWAL, VICE-CHAIRMAN

RESERVED ON : 28.03.2016.
PRONOUNCED ON : 27.04.2016.
PER : SHRI RAJIV AGARWAL, VICE-CHAIRMAN

JUDGMENT

1. Heard Shri L.C. Chogle learned Counse! with Shri A.D. Nagarjun, learned
Counsel for the Applicant and Shri K.B. Bhise, learned Presenting Officer for the

Respondents.

2. This 0.A. has been filed by the Applicant challenging the order dated
01.10.2014 cancelling the order dated 16.08.2014 appointing the Applicant as
Part Time Llecturer in the subject of 'Business Law’ in Sydenham College of
Commerce and Economics, Mumbai. The Applicant has also challenged the
Advertisement No0.25/2013 published by the Maharashtra Public Service
Commission as unlawful and illegal. Some other reliefs are also sought by the

Applicant.

3 Learned Counsel for the Applicant argued that :-

(a)  The Applicant was appointed as Part Time Lecturer of Business Law
with effect from 18.06.2002 in Sydenham College of Commerce
and Economics, Mumbai.

(b}  The Applicant has qualifications of B.Sc. and LL.M. and he has
passed S.E.T. examination in 1995. He is fully qualified to be
appointed on the post of Lecturer.




!
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(f)
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Order dated 18.06.2002 did not mention that the Applicant was
appointed till the candidate appointed through the Maharashtra
Public Service Commission (M.P.S.C.).

As per provision of Government Resolution (G.R.) dated
19.09.1975, a temporary Government servant is deemed to have
become permanent after three years of service. The Applicant has,
accordingly, acquired status of a permanent Government servant in
2005. As per G.R. dated 11.12.1999, permanent part-time teachers
are also entitled to the benefits of the scheme of career
advancement i.e. promotion from the post of Lecturer to Reader
and Professor. As part-time teacher, the Applicant was eligible to
be given such benefits. As per the Maharashtra Civil Services (Pay)
Rules, 1981, a Government Servant is entitled to get annual
increments. All these benefits were not extended to the Applicant,
though he was entitled to get them.

That as a part of curriculum in Sydenham College, every week, 20
lecturers in Business Law are required to be delivered / taught. The
Applicant was tasked to teach 10 lecturers per week. The workload
of a full time lecturer is 20 lecturers per week. Since inception, the
subject of Business Law is taught in Sydenham College by practicing
lawyers, who work as part-time lecturers.

An advertisement No0.25/2013 was issued by M.P.S.C. on
29.07.2013 inter-alia to fill two posts of Assistant Professors,
Maharashtra Education Service (Collegate Branch), Group ‘A’ in
Business Law. The Applicant was called by M.P.5.C. as an expert in
the subject, as part of the Interview Board, to select suitable
candidate for those posts, which consisted of Chairman, M.P.5.C,,
Government Representatives and subject expert as members. The
Respondent No.4 was selected as Assistant Professor.

in fact, Government has sent requisition to appoint two fuil time
Assistant Professor of Business Law in Sydenham College, which
presupposes workload of 40 lecturers per week, while the actual
work load is 20 lecturers per week. The organogram sanctioned for
Sydenham College show 4 sanctioned posts of lecturers in Business
Law, 2 full time and 2 part time, which would mean workload of 60
lecturers per week. These facts are totally wrong. When the work
load for Business Law is only 20 lecturers per week, which is work
load of one full time lecturer, the requisition sent to M.P.S.C. by the
State Government was not based on correct facts. On this ground
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alone, the advertisement no.25/2013 is liable to be quashed and
selection of the Respondent No.4 be declared to be illegal.

(h) On top of it, the Applicant was called as an expert to select
candidates, who have now replaced him, thus forcing the Applicant
to be cause of his own ouster.

(i) Applicant is entitled to be given benefits of 6" Pay Commission
with effect from 01.01.2006. His ‘service book’ was not prepared,
though he was a permanent employee.

() The Applicant in fact was selected as a full-time lecturer in the
Department of law of Mumbai University. However, he wanted to
practice law and so did not join that post. He chose to work as part
time lecturer since 2002 and has been in continuous service for
more than 10 years in Sydenham College.

(k) The Applicant can be accommodated as part time lecturer in
Sydenham College, a only one of the two selected candidates has
joined as Assistant Professor, (the Respondent No.4), who can be
transferred to 1.Y. College, and the Applicant and another person
appointed on clock hourly basis can teach at Sydenham College on
part time basis.

4, Learned Presenting Officer (P.O.) argued on behalf of the Respondent
Nos.1 to 3 and 5 that the Applicant was not appointed by following due
procedure when he was given appointment as part-time lecturer by order dated
17.06.2002 w.e.f. 18.06.2002. This order was issued by the Incharge- Principal of
Sydenham College and it is clearly mentioned that it was issued to ensure that
the teaching of the students does not suffer. Though, the order stated that it will
be effective till further orders, it does not mean that the Applicant was
appointed on regular basis as Part-Time lecturer. In fact, G.R. dated 16.08.2004
makes it clear that the Applicant’s appointment as Part-Time Lecturer is
approved subject to the conditions, inter-alia, that he will not be eligibie for any
service related rights, seniority or regular service or pensionary benefits. His

service was liable to be terminated any time without notice. Learned P.O.

argued that in the case of Secretary, State of Karnataka and Other Vs. Umadevi
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{3) and other reported in {2006) 4 SCC 1, Hon’ble Supreme Court has held that a

person who is engaged sans proper procedure of selection without consultation
with the Public Service Commission, cannot invoke the theory of legitimate
expectation. It cannot be said that the State has held out any promise while
engaging these persons either to continue them where they are or to make them
permanent. Learned P.O. contended that the Applicant is claiming permanency
after three years of employment. However, that pre-supposes that his
appointment should have been made in accordance with recruitment rules and
after following proper procedure. The Applicant is relying of G.R. dated
11.12.1999. This G.R. provides that the Recruitment in Government Colleges and
Institutes of Sciences will be regulated by respective recruitment rules prescribed
by the State Government in consultation with M.P.S.C. The selection criterion
for Part-Time teachers is the same as full time teachers. Permanent part-time
teachers are eligible to get the benefits of the scheme of career advancement
from Lecturer to Senior Scale Lecturer, Selection Grade Lecturer/ Reader and
Professor. However, as the Applicant was not selected by M.PS.C.  in
accordance with recruitment rules, he is not entitled to get the benefit of
permanency as per G.R. dated 19.09.1975. That G.R. is regarding temporary
Government servant, who are regularly selected and after service for three years
are conferred the benefits of permanency. This concession / benefit is not
applicable to those, whose appointment is not made after following regular
procedure for recruitment. Condition No.1 of the G.R. itself make it very clear.
When the Applicant was not entitled to get benefits of permanency, he is not
eligible to get benefits of G.R. dated 11.12.1999 regarding career advancement
scheme. Learned P.O. further argued that the Applicant is attempting to make
out a cause out of discrepancy / mistake in the requisition dated 02.02.2013 sent
by the Respondent No.1 to the Respondent No.5 (M.P.5.C.} to fili two posts of
Assistant Professors in Business Law, while, there was workload of only one full

time post. The letter dated 16.10.2012 from the Respondent No.2 to the
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Respondent No.3 has clearly stated that there were only two posts of part time
lecturers in Sydenham College. However, G.R. dated 26.09.2010 did mention
that in Sydenham College, two posts of full time and two posts of part-time
lecturers in Business Law were sanctioned. learned P.O. argued that the
Principal of the College (the Respondent No0.2) had communicated to the
Respondent No.3 that as per workload, only two part-time lecturers were
required in Business Law. Even if it is accepted that Government requisition for 2
posts of lecturer in Business Law was defective, it is not understood, as to how
that would have affected the interest of the Applicant. The facts remains that
though M.P.S.C. recommended two candidates, only one actuaily joined as full
time lecturer in Sydenham College. The aggrieved party would been the second
selected candidate, had he decided to join and there was no vacancy for him.
This cannot be a ground to quash advertisement No.25/2013 issued by M.P.S.C.

or to declare selection of the Respondent no.4 as invalid.

5. Learned P.O. argued that the judgment of Nagpur Bench of Hon’ble

Bombay H.C. in the case of Sachin Ambadas Awale & Ors Vs. State of

Maharashtra and Another reported in 2014(2) Mh.LJ. page 36 has no

application in the present case as the facts are entirely different in the present
case. Similarly, judgment of this Tribunal dated 24.04.2015 in O.A.Nos.340/2012
and others, which is based on the aforesaid judgment of the Hon’ble High Court

is also not applicable.

6. We find from record that the Applicant claims that he was selected by a
duly constituted Selection Committee as Part-time lecturer and appointed with
effect from 18.06.2002 on that post by order dated 17.06.2002. The aforesaid

appointment ietter is reproduced below in full :-

“sit. 3tefies Wwiciole Ald “enudt wrRe” | Beea o | @ demmd
3eddd U@mRend wua &aie 9¢.§.200% A femeata Aeittis
FHAG Bl AT FBUE Yetcl 3R FSUAd AU HI0Rd Ad 312,
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(w2, [, a=d)
u. graned
From the text of order which is quoted, it is clear that the Applicant was

appointed till further orders, only to ensure that the student’s education did not

suffer.

7. The appointment was approved by the Respondent No.l {State
Government), who, is the appointing authority, by G.R. dated 16.08.2004 . This

G.R. reads :-

“orat ot : ofl. U, vl slewis aidt fas AfRd swa AAEa 23
Predsa afres a sweluaes Fgfeeer, dus AA Aedde ez
(enuht wwEl) AW uEER B 9¢ ofd, 200 Wy BrgEdt wvaa et
31z, e fergardia gdlet acten 3t ga Asa1 ST Ad 308,

9. st @ieihoe wien A Gudig tuer gl Sedl, Ad
Erfadiaru @ s wrRR HerA d U IAEUR FEd. e Jdl
forgtt dastard wFsEt SR @

From this order of approval, it is seen that though the Applicant was
interviewed by some Selection Committee, there was no G.R. issued prior to his
selection by the constituting / appointing a proper selection committee
Government to select a person for the post. The Applicant has not brought any
evidence to show that any advertisement was issued before his appointment. In

fact the Applicant has never claimed as such.

8. As per the recruitment rules for appointment to the post of lecturers
(which will be applicable for selection to the post of part-time lecturer also, as
per G.R. dated 11.12.1991), the selection has to be through M.P.S.C,, as these
are Group A posts. Article 320 of the Constitution also mandates that. The
Applicant’s selection was not through M.P.S.C.. There is nothing on record to

show that this post was taken out of purview of M.P.S.C. any time.
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9. As no advertisement was issued, it cannot be said that all eligible
candidates, were given opportunity to compete for the post. All these are
essential requirements for a selection to be valid. Hon’ble Supreme Court in
tUmadevi’s case has observed, {quoting from earlier judgment in Union Public

Service Commission Vs, Girish Jayanti Lal Vaghela) that :-

“12.  Article 16 which finds place in Part |il of the Constitution relating to
fundamental rights provides that there shall be equality of opportunity for
all citizens in matters relating to employment or appointment to any office
under the State. The main object of Article 16 is to create a constitutional
right to equality of opportunity and employment in public offices. The
words ‘employment’ or appointment cover not merely the initial
appointment but also other attributes of service like promotion and age of
superannuation, etc. The appointment to any post under the State can
only be made after a proper advertisement has been made inviting
applications from eligible candidates and holding of selection by a body of
experts or a specially constituted committee whose members are fair and
impartial, through a written examination or interview or some other
rational criteria for judging the inter se merit of candidates, who have
applied in response to the advertisement made. A regular appointment to
a post under the State or Union cannot be made without issuing
advertisement in the prescribed manner which may in some cases include
inviting applications from the employment exchange where eligible
candidates get their names registered. Any regular appointment made on
a post under the State or Union without issuing advertisement inviting
applications from eligible candidates and without holding a proper
selection where all eligible candidates get a fair chance to compete would
violate the guarantee enshrined under Article 16 of the Constitution.”

10.  From the facts placed on record by the Applicant, it is quite clear that no
advertisement was issued and also that no Committee was constituted by the
Appointing Authority to interview him. In these premises applicant’s adhoc
appointment cannot be called a regular appointment. He is, therefore, clearly
ineligible to get the benefit of permanency in terms of G.R. dated 19.09.1975,
which pre supposes that a temporary Government servant was appointed after

following due procedure.
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11. The Applicant is not eligible to get benefit like carrier advancement
scheme as he was not appointed as per paragraph 7 of the aforesaid G.R. dated

11.12.1999 which reads :-

“Recruitment of Teachers in Government Colleges and Institute of
Sciences will be regulated by respective recruitment rules prescribed by the
State Government in consultation with Maharashtra Public Service
Commission.”

12.  Paragraph 17 of the G.R. deals with Part-time teachers. It is reproduced
betow in full :-
“17. Part time teachers :

The minimum gqualifications far appointment of part time teacher
should be the same as that of regular teachers and selected by regularly
constituted Selection Committees. The part time teachers should be
appointed only in exceptional circumstances when it is appropriate to the
requirements of the institutions in terms of subjects ta be taught or
warkload. They can be appointed on a contract appointment, if only for a
short periad or as permanent half time / propartionate time employees
against half/ proportionate salary af the scale {and should include
proportionate increments dearness allowance and other permissible
benefits). Such permanent part time teachers will also be entitled to the
scheme of career advancement from Lecturer to Senior Scale Lecturer,
Selection Grade Lecturer/ Reader, and Professor. However, they will be
entitled to half/ proportionate amount af the basic of the scale and
proportionate increments, dearness alfowance and any other permissible
benefits.”

13.  The part-time teachers for Government Colleges have to be selected by
regularly constituted selection committee, and, it would mean through M.pP.5.C..
Appointment of Temporary of Adhoc teachers can be done only in exceptional
circumstances. In the present case, Government has now decided to appoint full
time teachers. As the Applicant was not appointed by following regular
procedure, nor was he a permanent part time lecturer, he has no ground to
object or challenge cancellation of his part time appointment or the selection of

the Respondent No.4 as full time lecturer.
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The Applicant has relied on the following judgments, viz :

(i) Sachin Ambadas Dawale and Others V. State of Maharashtra &

another : 2014 {2) Mh.L.J. 36.

In that case Petitioners were working as Lecturers in Government
Poly- technics on contractual basis. Government has decided to fill
the post of contractual basis permanently as a policy decision. It
will suffice to quote from paragraph 16 & 17 of the aforesaid
judgment to show that facts in the present case are quite different.

In paragraph 16, Hon’ble High Court has observed that :-

“The respandents have stated in their affidavit that the
monthly pay of the employees have been increased. It is nat
disputed that the Petitioners are having the qualifications required
for the posts in which they are working. The respondents have not
disputed that the appointment for the teaching posts are taken out
of the purview of the M.P.S.C. as informed by the communication
dated 29" March, 2008.”

In paragraph 17, of the aforesaid judgment, it is stated that :-

“In the present case, though the Petitioners are not selected
through M.P.S.C.,, it is undisputed that the Petitioners are selected after
the procedure for selection is followed and through the duly constituted
selection committee as constituted by the Government of Maharashtra.
The advertisement was issued before the Petitioners were selected and all
interested candidates has applied for the posts for which the Petitioners
are selected. Thus, it cannot be said that the Petitioner have got
employment through back door entry.”

In the present case, the post was not taken out of the purview of
M.P.S.C. There was no advertisement and no. G.R. was issued constituting
selection committee. The Applicant has to be held as a back door entrant.
This case is clearly distinguishable.

(i)  Vaidya Bharati P. Shah Vs. State of Maharashtra & Others : 1990

(3) Bom.C.R. 721.

It was held that long spell of temporary service of part time
teachers has to be treated as permanent. This judgment is
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(iv)
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delivered on 23.07.1990, much before the judgment of Hon'ble
Supreme Court in Umadevi’s case {supra).

In Umadevi’s case, Hon’ble Supreme Court has observed as
follows :-

"54. It is also clorified that those decision which run counter to
the principles settled in this decision, or in which directions running
counter to which we have held herein, will stand denuded of their
status as precedents.”

With great respect, in our considered opinion this judgment
can no longer be said to be good law, in view of judgment of
Constitutional Bench of Hon’ble Supreme Court in Umadevi’s Case,
{supra).

In Mala Education Society, Sonai & Another V. Haribhau S/o.

Jagannath Kardile & Others (Citation is not clear but it is a

Bombay High Court judgment in Writ Petition No.1040 of 2000

dated 05.07.2007, Aurangabad).

it was held that if a candidates is selected by following due
procedure according to University statutes, it is incumbent on the
management to appoint him and he cannot be appointed on
temporary basis for every academic year. This is case is clearly
distinguishable as we have held that the Applicant was not selected
by following due procedure as per Recruitment Rules.

Judgment of this Tribunal dated 27.04.2015 in_a Group of

0.A.Nos.340 of 2011 and others,

In this case, it is observed in paragraph 5 that :

“There is some kind of a preamble that shows that there was a G.R.
dated 30" June, 1993, whereunder a Selection Committee for
appointment as temporary Professors come to be appointed.
Interviews were held. Pursuant thereto, the Applicant came to be
selected.”
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It further cbserved in the same paragraph that :

“The exact marathi words are “¥eftmidht fged & gafia Jar wdx
FrraEgAR wvvam Aa 3.

In paragraph 7, it is observed that :

“7. The above discussion would, therefore, make it very clear
that the Applicants came to be appointed through a process of
appointment ordained by a regular G.R. and amongst the persons
so similarly placed as one another, it was by a selection process
though not through M.P.5.C."

In the present case, all these elements are conspicuous by
their absence. This case is clearly distinguishable.

15. We have already concluded that the Applicant was never selected by
following due procedure by a proper selection committee or M.P.S.C. His
appointment by letter dated 17.06.2002 was irregular and he could not claim any
benefit of permanency. The Applicant had accepted conditions attached to his
appointment as approved by Government by G.R. dated 16.04.2004. We do not
see any reasons or grounds on which Applicant can be allowed to turn around
and claim benefit of permanency or regularization or other service related

benefits available to employees, who are regularly appointed.

16.  The grounds raised by the Applicant for challenging the selection of the
Respondent No.4 by M.P.S.C. for the post of Assistant Professor of Business Law
or the challenge to advertisement no.25/2013 issued by M.P.S.C. are not
convincing at all. Even if there were mistakes in the number of sanctioned posts
of lecturers in Business Law in Sydenham College in the G.R. or in the requisition
sent by the State Government to M.P.S.C,, ultimately only one candidate viz. the
Respondent No.4 got appointed as Assistant Professor in Business Law in
Sydenham College. Once the requirement of 20 lecturers a week can be met by
one full time teacher, the services of the Applicant were no longer required. As

the Applicant was given appointment subject to condition that his services could
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be terminated at any time, he has no reason to feel aggrieved. Moreover as
observed hereinbefore, applicant’s selection as part time teacher was without
following due procedure and he is not entitled to continuation or regularisation.
The Applicant is not entitled to reliefs in paragraph 9(a), 9(b), 9(d), 9(e). As
regards relief in paragraph 9(c), the Respondents No.1 to 4 may decide the ciaim
of the Applicant as part time lecturer, and as to whether he is entitled to receive

monetary benefits claimed by him after implementation of 6" Pay Commission.

17.  This O.A.is disposed off accordingly with no order as to costs.

\
Sd/- Sd/-
(RAJIV AGARWAL) - (AH.JOSHEL) -
VICE-CHAIRMAN CHAIR

Place : Mumbai
Date: .04.2016
Typed by : PRK
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